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NPEAUCIIOBUE

MocTaBLUMKM M NOTPEBUTENM B MeXOyHapOAHbLIX KOHTPaKTax enawT BUAeTb CBOWM COENKWU YCMeLHO
3aBeplueHHbIMWU. OHAKO BHELLHWE COBbITUS MOryT caenaTb UCMNOMHEHNE HEBO3MOXHBIM MM NOMHOCTbLIO
nepeyepkHyTb (PUHAHCOBbIE pacyeTbl CTOPOH.

CooTBeTCcTBYlOLLME OrOBOPKM B MEpPBOHAYanbHOM KOHTpakTe MNpu3BaHbl MOMOYb MWHUMWU3MPOBATb
ywiepO, KOTOpbIN MOXET BMOCMEACTBUM MNPOU3ONTU WK3-3a YyKasaHHbIX coObiTwA. Llenb HacToswen
nyénvkaumm coctout B TOM, YTOOblI MPEAnoOXWTb pelleHus Ana nofobHbIX MOMOXEHUA KOHTpakTa.
TunoBasi oroBopka 0 oopc-Ma)ope NnpegycMaTpmMBaEeT YCIoBUSA OCBOOOXAEHMSA OT OTBETCTBEHHOCTU AN
crnyyaeB, Korga WCMoOfHeHWe ABnsieTcA OyKBanbHO WM MNPaKTUYECKUM HEBO3MOXHbIM. [lpeanaraembie
NPeAnoXeHns A OrOBOPKM O CYLLECTBEHHOM M3MeHeHun obcTosaTensbeTs, hardship, npumeHsioTcs B
crnyyasix, KoOrga YCroBMSI W3MEHSIIOTCSI HACTOMbKO, YTO WCMOMHEHWE CTaHOBWUTCHA Ype3BblHaHO
0BpeMeHUTENBHbIM.

HdaHHas nybnvkaumsa sBnseTcs pesynbTaToM LUMPOKOro obcyxaeHus ykasaHHon npobnembl Komuccnen
MTIT no wmexayHapogHon Kommep4deckonm npaktuke. [lpegBapuTenbHoe wuccnegosaHve 6bIno
ocyuwecTteneHo npod. MNMeepom BaH Ommecnare (benbrus). B ganbHerwem npoekT paccmaTtpusarncs
rpynnon akcneptoB. [detanbHoe o6obuweHne 6bino gosepeHo npodp. Jlape XbepHepy (WBeuns) —
3amecTtutento npeacegatens Komuceum n npod. One Jlango (QaHuns) — goknagdmky Komuccum,

OcTanbHble YneHbl PaGo4en rpynnbi:
2-H lNackyane Yuomenmu (Mmanus) — npedcedamerns Komuccuu;
2-H TayHo lNonomu (PuHnsaHOUS);
2-H Teeppu de Nanap (PpaHyus);
2-xa AHHU TybuaHa (®paHyus);
0-p P. gpoH NpachgpeHpud (LLiseliyapus);
2-H XK.®. Kpoygopd (CoeduHeHHblie LLimambi AMepuku);
e-H XK. JlaiimbopH (CoeduHeHHble LLimambl Amepuku).

BBEOEHUE

Jllobol KOHTpakT BO3naraeT Ha Kaxaylw M3 CTOPOH 004A3aTenbCTBO MWCMOMHWUTBH TO, YTO OHa
obewana. OpgHako B psge cnydyaeB OM3NYECKUM UNU IOPUMONYECKU COBEPLUEHUE 3TOr0 CTaHOBUTCS
HEBBINOMHUMbIM. Hanpumep, 3emneTpsiceHMeM paspylleHa eAMHCTBEHHas ¢abpuka, Ha KOTOpOM
NPOV3BOOMTCA MPOLAHHBIA TOBap, M UCMOSIHEHME B CPOK 0bsizaTenbCTBa npeacTtaBnsieTcss usnyvecku
HEBO3MOXHbIM. Mnn nocne 3aknoveHus KOHTpakTa MNpUHMMAaEeTCsl MOCTaHOBMNEHWe, 3anpelalollee
3KCMOPT M3 CTpaHbl NpoAaBLa, MO3TOMY WCMOMHEHME o00a3aTtenbcTBa SABMASETCS  HOPUOUYECKM
HEBO3MOXHbIM. [logoOHble cuTyaumm MoOryT nognagaTb nog obuwee MNOHATUE HEBO3MOXHOCTH,
ctuxuHoro ©Oepcteus, Act of God, TweTtHocTw, frustration, HeHacTynneHust npeanonaraembix
06CTOATENBLCTB UMK, KaK OHN MMEHYIOTCS, dhopc-maxop, force majeure.

WHorga ans vcnonHeHust obsisatenbcTtBa HeobOXoAMMO MpeodoneBaTb BO3HMKILME MNPENnsiTCTBUSA, YTO
BO3naraeT OOMNOJIHMTeNbHOe OpeMsi Ha OAHY M3 CTOPOH. Hanpumep, OOMrOCpPO4YHbIA KOHTPAKT Ha
NnocTaBky CbIpoM HedpTM N0 (PUKCUPOBAHHOW LEeHe CTaHOBUTCA C (PMHAHCOBOW TOYKM 3peHUusd
pasopuTenbHbIM AN MOCTaBLUMKa BCNEACTBME HEOLHOKPATHOrO MOBLILIEHUS! LiEHbI UMW, B MPOTMBHOM
cnyyae, gna nokynatens. [py Takux OGCTOATENbCTBaxX CTOPOHA MOXET MoXenaTb COCNaTbCs Ha
CylLleCTBEHHOE Wu3MeHeHne obcrtosTenbctBa (hardship) kak Ha ocHoBaHue, onpaBfbiBaloLlee



HEUCNONHEeHne.

3aKoHbl MHOMMX CTpaH cofepxaT npeanucaHns oTHOCUTENBbHO hopc-Maxopa, a HEKOTOpbIE U3 HUX Aaxe
npegycMaTpuBaloT Npaeuma o CyLECTBEHHOM M3MEHEHWUN 06CToATENLCTB. OaHaKo NoA06HbIE NMONOXEHUS
OTNMYAIOTCA B PasfMYHbIX CTpaHax U MOryT He oTBevaTb TpebOoBaHUSIM CTOPOH MEXAYHapPOAHbIX
KOHTpakToB. Bonee ToOro, crtopoHam MeXxAyHaApOOHOro KOHTpakTa 4acTo NpPOCTO HeobGxoaumbl
KOHTPaKTHbIE OFOBOPKN O hOpC-Maxope U CyLLECTBEHHOM M3MeHeHUN 06cTonTenbCTB. B nocnegHue roasl
Takne oroBopku npuobpeTatoT Bce Oonbluiee 3Ha4YeHWe, OCOBEHHO ANns KOHTPaKTOB, BKIOYAMOLLMX
KpynHomacLuTabHble NPOeKTbl, peanusyemble B TEYEHUE ONIMTENbHOTO BPEMEHMW: NPOEKTbl MOA Koy,
[OroBOpbl HA CTPOUTENBLCTBO W BbINOMHEHWE 0BOLLECTBEHHbLIX PaboT, COBMECTHOE NpeanpUHUMATENLCTRO,
COrnalleHns 0 MeHeQXXKMEHTE U MapkeTuHre. B nepuoa peanusauum TakMx KOHTPaKTOB SKOHOMUYECKME,
nonuTUYeckne n akTUYeCcKMe YCHOBUSI MOFYT KOPEHHbIM 06pa3oM WM3MEHUTbLCS W cAaenatb MNpPOekT
HEOCYLLECTBUMbIM WM MOMHOCTBIO M3MEHUTb Ty 3KOHOMMYECKYHD OCHOBY, Ha KOTOpol Gasupoancs
KOHTPaKT.

MexayHapogHas Toprosas lNManata (MTI1) nogrotoBuna gBa BapvaHTa NOMOXEHWIA, HAaNpPaBEHHbIX Ha
OKasaHWe CTOpoHaM COOEWCTBUS MpW  MOArOTOBKE KOHTPakToB. [lepBbIi MCXOOUT W3  YCIOBWUWA
0CBOOOXOEHUS OT OTBETCTBEHHOCTW, KOrga WCMOSHEHWE CTaHOBUTCHA OyKBarnbHO WU NPaKTUYECKU
HEeBO3MOXHbIM (popc-maxop force majeure), BTOpoi — U3 CUTyauuMu, KOraa CyweCcTBEHHOE N3MEHEHME
06CTOATENLCTB AeraeT UCNoNHeHne nanuwHe obpemeHuTenbHbiM (hardship).

Hwn ognH M3 BapnaHTOB HE OCHOBaH Ha Kakon-nmbo KOHKPETHOW npaBoBon cucteme. [oatomy cnegyet
ObITb OCTOPOXHbIM W Y0EeauTbCHA, Y4TO 3TW MOJSIOKEHUS HE NPOTUBOPEeYaT WUMNEpPaTUBHbBIM HOpMam
npuMeHumoro npasa. OroBopka O opc-Maxope MpefoCTaBnsieT OCBOOOXAEHWE OT [OOroBOPHbIX
CaHKUMI 1 BKMOYaET nNpaBuna o NpMoCTaHOBMIEHMN UCMOJTHEHUSA M NpeKpalleHMn KoHTpakTa. OroBopka
O CYLEeCTBEHHOM W3MEHEHUN OOCTOATENBCTB NpedycMaTpyMBaeT MpPOBEAEHME MEPErOBOPOB U
nepecMoTp YCMOBMWIA KOHTpakTa TakMuM o0O6pa3om, 4ToObl WCMOMHEHWE MOMO ObiTb MPOAOIPKEHO; OHa
npeaHasHadeHa rnasHbIM 06pa3om Ars 4ONrOCPOYHbIX MPOEKTOB.

OFOBOpKVI obuiero XapakTepa, aHanorn4yHble npegnaraemMbiM, 3a4acTyo HY>KOakTCA B UX agantauum K
KOHKPETHbIM obcToATenscTBaM onpegerieHHOro KoOHTpakra. OHn MOryT OKa3aTbCA He noaxogdlinmMu ana
HEKOTOPbLIX TOBaApOB U BMOOB TOProBJin. CTOpOHaM crnenyet noaTtomy OblTb BHMMATENbHbLIMU npn mnx
NPUMEHEHNN.

TemM He MeHee MHOrvMe napTHepbl owywarT noTpebHoCcTb B TMNoBon oroBopke MTIT o dhopc-maxope,
KOTOPYIO OHWM MOrnu Obl NyTEM CCbINIKM MHKOPMOPUPOBAaTbL B CBOW KOHTPaKT. 1o aTon npuymHe dopc-
MakopHas oroBopka ccpopmynmpoBaHa B 06Len hopme 1 He nNpeTeHayeT Ha Kakoe-Nnubo pagukanbHoe
HOBOBBeJEHME.

[aHHas OroBopkKa MoXet ObITb NMN6O HenocpeaCTBeHHO BKIMHOYEHA B KOHTPAKT, nnbo B nocnegHem MOXeT
ObITb coenaHa ccbifika Ha Hee.

KoHuenuma CcylwleCTBEHHOrO W3MEHEHMsI OOCTOSATENBLCTB  SABMSETCA CPaBHUTENIbHO HOBOW  AnA
MEXOYHAPOLHbIX KOHTPAaKTOB M npakTuku. OHa HaxoAuTCA B CTaaMuM CTAHOBIEHWUS U BKIHOYAETCS
rmaBHbIM 00pa3oM B [ONTOCPOYHbIE KOHTPAKTbl, 4YTO TpebyeT [eTanbHOro MWHOUBMAYaNbHOMO
pefakTMpoBaHusi Mo BCeM acrnektaM. [oaTomy B oTnmMyne oT popc-MaxXOpPHOW OrOBOPKWU MONOXEHUS O
CYLLLECTBEHHOM M3MEHEeHUN OOCTOATENLCTB He NpernaralnTca B BUAE Kakon-nnbo eguMHOM TUNOBOW
dopmMynbl, KOTOpasi MOXET ObITb MHKOPNOPMPOBaHA B KOHTPAKT NMyTEM CChINIKM Ha Hee. VIHbiMu crioBamu,
OHa npeanaraeT COCTaBUTENIO KOHTpakTa Habop BO3MOXHOCTEW, KOTOpble MpPW3BaHbl MOMOYb €My B
paspeLleHnn ero npobremei.

®OPC-MAXOPHASA OrOBOPKA
(OB OCBOBOXOEHUW)

OcHoBaHMA ocBOOOXAEHUA OT OTBEeTCTBEHHOCTU



1. CTopoHa He npu3HaeTCa OTBETCTBEHHOMW 3a HEWCMOSIHEHUE KaKOoro-nmbo M3 CBOMX 00A3aTenbCTB,
ecnu oHa [oKaxeT:

YTO TakOoe HEUCNOITHEeHNE ABUIOCb Pe3ynbTaTOM NPEenATCTBUA, HaxXoaAWerocqa BHe €e KOHTPOI4;

YTO OT Hee Henb3s bbIno pa3yMHO OXunaaTb B MOMEHT 3aKI4YeHUA KOHTpakTa NpUHATUA BO BHUMaHUE
OJaHHOro NpenaTcTBuA UM ero I'IOCJ'IGLI,CTBVIVI Ona NCNOoJNTHEHUA KOHTPaKTa,

YTO OHa He Morna pasyMHO n3bexaTb UNM NPeononeTb Takoe NPenaTCTBUE UMK NO KpavHewn mMepe ero
nocneacTeus.

2. lMpensatcTBue, ykasaHHoe B naparpade 1, MOXET MPOU3ONTM MO MPUYMHE HUXKENOMMEHOBAHHbIX
COObITUI, NepeveHb KOTOPLIX HE SBNSIETCS UCHEPMbIBAOLLAM:

(a) 00bABnNeHHast uny HeobbABNEHHAs BOViHA, rpaXaaHckas BoHa, 6ecnopsiaikv 1 peBonoLmn, akTbl
nupartcTBa, caboTax;

(6) CTUXWIAHbIE B6eACTBMS, yparaHbl, LMKIOHbI, 3eMMEeTPACEHMUS, LlyHaMWn, HAaBOAHEHWS, paspyLueHne
B pe3ynbTaTe MOJTHWY;

() B3pbIBbl, NOXapbl, pa3pyLUleHNst MallvH, 3aBO40B U NOObLIX YCTaHOBOK;

N OonkoTbl, 3a6aCTOBKM 1 NokayTbl B Niobon oopme, 3ameaneHne paboTbl, 3aHATUE NpeanpusaTuin

W1 UX NOMELLLEHWI, OCTaHOBKU B paboTe, Npoucxoasiume Ha NpeanpusTMn CTOPOHbI, KoTopasi NpocuT 06
0CBOGOXAEHUN OT OTBETCTBEHHOCTY;

(m) mpevicTBMS BRacTeil, 3aKOHHblE UMM HE3aKOHHble, 3a WCKIMHOYEHWEM TeX, B OTHOLUEHUM KOTOpPbIX
COOTBETCTBYIOLLAA CTOPOHA MpuHANa Ha ceGs PUCK COrMacHO YCMOBMSIM KOHTpaKkTa, a Takke 3a Mc-
KMHOYEHNEM TEX, O KOTOPLIX FOBOPUTCS Aarnee B naparpade 3.

3. [ina uenew npMMeHeHNs NONOXKEHUN, YKadaHHbIX B naparpade 1, n nockonbKy MHOe He NpeayCcMOTPEHO
B KOHTpaKTe, NPensiTcTBMe He BKMOYaeT OTCYTCTBME paspelleHUst, NULEH3UN UM BbE3LHOW BU3bI, UMK
paspelleHns Ha npebbiBaHMe, UnNM HeobBXOOUMBbIX ANs BbINOMHEHUS KOHTpakTa O40OpeHun, KoTopble
OOKHbl ObITb BblgaHbl FOCYOAPCTBEHHbIMW OpraHamu B TOCYyAapCTBE CTOPOHbI, NPeTeHaylwen Ha
ocBoboXxaeHne oT OTBETCTBEHHOCTM.

0O06s3aHHOCTb U3BeLUeHUs

4. I'IpeTer,yrou.l,aﬂ Ha ocBOOOXOeHNe OT OTBETCTBEHHOCTMU CTOpPOHa [O0J1KHa, KaK TOJIbKO 3TO CTaHeT
BO3MOXHbIM Cpasy nocrie Toro, Kak npendaTtcreme U ero nocnencrtend, sBindarowine Ha UCNOJIHEHME €elo
006s3aTenbLCTBa, CTaHyT €l N3BECTHbI, COOOLNTL p,pyr0|7| CTOpOHE 06 aTtom npenaTcTteun n BIINAHUN €70
nocneacTBMM Ha BbINOMIHEHME el cBoux obsasaTtenbcte. [lo npekpaweHnm oCHOoBaHUA
0CBODOXOEHMSA OT OTBETCTBEHHOCTU TaKKe AOIMKHO ObiTb HanpaBJieHO U3BELLEeHNe.

5. OcHoBaHWe 0CBOBOXAEHMS OT OTBETCTBEHHOCTU MMEET CUITy C MOMEHTA €ro HacTyMneHusi unu,
€cnu yBeLOMIIEHNE He ObifIo caernaHo CBOEBPEMEHHO, C MOMEHTa MNoAdayuM Takoro YBEAOMIIEHUS.
OTcyTcTBME YBEAOMIIEHUSI BO3MaraeT Ha HapylMB YO CTOPOHY OTBETCTBEHHOCTb 3a YObITKM, KOTOPbLIX B
MPOTUBHOM CIy4ae MOXHO BbIfo nsdexatb.

MocnepcrBus HacTynneHusa OCHOBaHMN 0CBOOOXAEHMA OT OTBETCTBEHHOCTHU

6. OcHoBaHue ocBobOOXOEeHMS OT OTBETCTBEHHOCTM B COOTBETCTBUM C HAaCTOsILLEWN OrOBOpKOIZ
ocBoboxaaeT HapywmnBLlyO CTOPOHY OT BO3MeELUEeHUA y6bITKOB, ynnartbl UJTpa(*)HbIX N UHbIX OOroBOPHbIX
CaHKUMI, 32 UCKMNIOYEHNEM ynnatbl NPOUEHTOB roaoBbiX MO A€HEeXHbIM AOoJiTraM 3a Takom nepunoa n B
TOM mMepe, noka nmeet MecTto JaHHOe OCHOBaHWe 0CBOOOXOEHNS OT OTBETCTBEHHOCTH.

7. Kpome Toro, Takoe ocHoBaHMe OTOABWUIaeT CPOK WMCMONHEHMSI Ha pas3yMHbIA Nepuon BPEMEHM, UC-
KMoYasi TeM caMbiM BO3MOXHOE NpaBo APYroi CTOPOHbI HA PacTOPXXEHWE UMW aHHYNUMPOBaHWE KOHTpakTa.
Mpu onpegeneHun, 4TOo MOHMMAETCA MNOA pPasyMHbIM MEPUOLOM BpeMeHM, [OSDKHA YYUTbIBATbCS
CNoCOBHOCTb HapyLIMBLLEA CTOPOHbI BO30GHOBUTL CBOE MCMOJSIHEHME, a TaKKe 3aMHTEPEeCOBaHHOCTb
APYro/i CTOPOHbI B MOMNyYEHWUN TaKOro UCMONHEHUS, HECMOTPSI HA NPOCPOYKY. B oxumaaHum ucnonHeHus
HapyLIMBLUEN CTOPOHOW ee 006s3aTenbCTB Apyrasi CTOPOHa MOXET MPUOCTAHOBUTL UCMOSTHEHME CBOMX
COOTBETCTBYHLLMX 06S3aTENLCTB.

8. Ecnn ocHoBaHMs 0CBOGOXOEHUS OT OTBETCTBEHHOCTM NpoAoSkalTcs bornee nepvoda BpeMeEHMU,



npeaycMOTPEeHHOro CTOpOoHaMM (34ecCb CTOPOHaMM AOoMkeH ObiTb ykaszaH COOTBETCTBYIOLIMI nepuop
BpeEMeHM), a NpU OTCYTCTBUM TAKOro MOMOXKEHUA — B TeyeHue Mnepuona, NPEBbILIAOWEro Pas3yMHbIi
CpOK, TO Nno6as M3 CTOPOH BrpaBe OTKa3aTbCs OT A0roBopa, AaB 06 3TOM yBeAOMIeHMe.

9. Kaxxgaa ns cTopoH MOXeT ydepxaTb BCE MOMy4YeHHOe el B XO[e WCMOMHEHUS KOHTpaKTa 40 ero
npekpaiweHusi. Ta unu uHas cTtopoHa obsizaHa OTYATaTbCA Nepen OpYyro CTOpOHONM 3a nboe He-
ocHoBaTefnbHOe oboralleHne, UMeBLIee MECTO B XOOe Takoro HeucnomnHeHus. MnaTtexu no ypery-
NMPOBaHMIO OKOHYATENBHOTO Canbao AOMKHbI MPOU3BOANTLCS Ge3 3aaepKek.

TunoBas oroBopka o ¢phopc-maxope

« CTOpoHamMm, ernawLwmM BKITIOYUTb AaHHYI0 OFOBOPKY B CBOM KOHTPAaKTbl, PEKOMEHAYETCHA UCMOMNb30BaThb
cnepyrowwyo opMynmpoBky: "CocTaBHOW YaCTbiO HacTOSLLEro KOHTpakTa sBMsSieTCs OroBopka o ¢opc-
Maxope (ocBoboxaeHun oT oTBeTcTBEHHOCTM) MexayHapoaHou Toproson MNanatel (ny6nukauma MTI
Ne 421 E)."

KoMmMeHTapumn u 3amevyaHua K oroBopke o popc-maxope

1. CTporo roBopsi, AaHHbIA TUM OFOBOPKU MOXET ObITb Nydlle BCEro oxapakTepusoBaH Bbipa)keHnem "“oro-
BOpka 06 ocBoboXaeHUn" nnm "oroeopka 06 ocBoOOXAEHUN OT OTBETCTBEHHOCTU". OgHaKo B NpaKkTuke
YacTo NpUMeHsieTca paHLy3CcKoe BbipaxeHune "dopc-Maxop”, Nnpudem gaxe B CTpaHax, rae He roBopsT
no-cgppaHuysckn. MHbIMM crnoBamu, 3TO BbipaXXEHME MCMONb3yeTCcd NUb Kak KpaTkoe ob6o3HaveHue
AaHHon oroBopku. CrnepgoBaTtenbHO, He MMEETCS B BUAY BKITHOYUTb B OrOBOPKY (PPaHLy3CKY0 UIN UHYHO
HauMOoHanbHY JOKTPUHY hopc-Maxopa.

YacTb paHHOM oroBopkm oTtpaxaeT BnusHue cr. 79 KoHBeHumm OOH 1980 r. o poroBopax
MeXayHapoaHOW Kynnu-npogaxun ToBapoB ("BeHCKoN KOHBEHUMKN"}, Llenblo KOTOPOW SBRSeTCA co3gaHne
YHUPMUMPOBAHHOIO MNpaBa MeXAyHapoAHOW Kynnu-npogaxu. CTOPOHbI MOryT MO CBOEMY XeNnaHuto
OTCTYNWUTb OT €€ YCMNOBUN, Hanpumep, NyTeM NPYMeHeHNs AaHHON OroBOpPKM O dhopc-maxope. Kak un cT.
79 BeHcKoW KOHBEHLMMW, OrOBOpKa MOXET BKMOYAaTb CrydYan HEUCMOMHEeHUs CBoMX obsi3aHHOCTeNn nobon
CTOPOHOW, MPOAaBLOM WM MOKynatenem, He3aBMCMMO OT TOro, KacaeTcs N OHa HEWUCMOSIHEHMS MO
CyLLEeCTBY MnM 3aTparvBaeT TOMbKO nnatexu. [laHHas oroBopka MOXET MPUMEHATbCA U B OTHOLLUEHUU
HeJOCTaTKOB WCMOJSIHEHMS UMM HecoONaeHUss Ccpoka WCMONMHEeHUs, KOTopble BCTpedvatTcs
Hanbonee yacTto. HeBO3MOXHO npakTuyeckn paspaboTaTb eOuHYK0 OroBOpKy, KoTopasd 6Gbina Obl
OOWHAKOBO MPUMEHMMOM KO BCEM Pa3HOBMAHOCTAM KOHTPaKTOB W OxBaTbiBana Obl BCE MOMEHTHI
HeHaanexatiero ucnonHeHus. NoatomMmy B KaXXoM cnydae MCNoMb30BaHUA AaHHOW OroBOPKM MOSIe3HO
N gaxe Heob6xoaMmMo NpPoBepUThb, crieqyeT N AOMOMHUTE €€ UMM U3MEHUTL B 3aBUCMMOCTU OT KOHKPETHbIX
obcToATensCTB.

2. [JaHHas oroBopka MCXOOWUT M3 MPE3yMMLUMU TOro, YTO AEWCTBUTESIbHO MMEeNlo MECTO HapyLUEHWE KOH-
TpakTa WM ero HeucronHeHve (cMm. naparpadg 1). MoaTomy HeucnpaeHasi CTOpoHa ocBoGoxaaeTtcst
MOSMHOCTbIO MMM YacTMYHO OT CaHKUMiA UM OpYruxX MNOCNeACTBUN, TakuX, Kak aHHynupoBaHue Wnu
pacTopXeHMe KOHTpakTa, O6blYHO CcredylowWwmnx 3a HeWcronHeHWeM, Mpu YcrnoBuW, 4TO npedyc-
MOTPEHHblE B JaHHOW OroBOpKe, OCHOBaHWSA 0CBOBOXAEHUSA OT OTBETCTBEHHOCTU BGyAYT NPUMEHEHDI.

3. MpuyunHoM HeHagnexawlero UCMONHEHNs MOTYT ObiTb pasnuyHble NpensTcTeua (CM. naparpad 1).
OT0 03Ha4aeT, YTO He SIBMSeTCS OOCTATOYHbIM Hanuune obCToATENLCTB, KOTOPbIE AENalT UCMOSTHEHME
ManoyaobHbIM unn  obpemeHuTenbHbIM - Onst  JorbkHuMKa. bonee TOoro, HepgocTtaTtoyHo, ecru 3TU
obcToATENbCTBA TONMBKO YMEHbBLUAKT LIEHHOCTb WUCMOSIHEHMS, HA YTO paccuuTbiBana gpyras CTOpoHa.
bonee ToOro, 6bino 6bl cnuwKom cTporo TpeboBaTb, 4YTOObI WUCMOMHEHWE cTano abCconTHO
HEBO3MOXHbIM. [103TOMY HEOOXOOMMO Hamnuune Kakoro-nmbo NpensiTcTBMS, KOTOpPOEe 3aTpyaHsANno Obl
HOpMaIbHO NPeayCMOTPEHHOE UCMONHEHME.

4. MNpenaTcTBue He OOMKHO 3aBUCETb OT BONEU3bSABMEHNS COOTBETCTBYIOLLEN CTOPOHbLI (CM. naparpacd 1).
[aHHoe BblpaXxeHne YMoMMHAeTcs B CT. 79 BeHCKOW KOHBEHUUW, a Takke B OONbLUMHCTBE OOLLMX
OOroBOpHbIX ycrnosun. OHO Takke BCTpevaeTcs B NpakTuke psga cTpaH.



5. TepmuH "npenarcTene” MOXET WMHOrga noHMmartbca B 6onee orpaHM4eHHOM CMbICne, Hanpumep
HayaBLLasICA BOWHA, NpepBaBLUas BCSKNE COODLLEHNA Mexay ABYMS CTOpoHamu. MiHoraa AaHHbIM TepMuH
ucnone3dyetca B 6Gonee LIMPOKOM CMbICHEe AN BKMHOYEHUMS MNOCNEeACTBUA NepBOHAYanbHOro cobbiTus,
CkaXkeM, HexBaTka pabouen cunbl UM matepuanoB WNu 3anpelleHve kommyHukauun. CTopoHa morna
npeaBuaeTb nepBoHavanbHoe cobbiTve, HO He ero nocneacTsvs. [OnNycTMMO MpeanonoXeHne O TOM,
4YTO B MOMEHT 3aK/OYEHUS KOHTPaKTa BO3MOXHO npeasuaeTtb nodTtn Bce. OQHAKO Lenbio HacTosLEN
OrOBOpKM He SIBNsieTCs OCBOOOXAEHWE OOIMKHMKA B TAKOM OrpaHu4eHHoMm obbeme. [laHHas oroBopka
KacaeTcsl UMEHHO TOro, YTO MOXHO ObINI0 pasymMHO OXuAaTb OT CTOPOHbI MPUHMMAaTb BO BHUMaHUE U
npeanonaratb Kak NPensaTcTBME HA MOMEHT 3aKMoYeHnst KOHTpakTa. Hanpumep, oT Hee MOXHO Obifno Obl
0XngaTb CBOEBPEMEHHOro NpUOOpPeTEeHUss Cbipbs UM CBOEBPEMEHHOrO npurnaweHna paboymx and
BbINOSNHEHMSA paboThbl, HO HE OCYLLECTBNEHUS TaknX AEWCTBUN, KOTOPblE BbIXOAAT 3@ pamMKu OObIYHbIX Ae-
NOBbIX Onepauunn, Hanpumep, NpuobpeTeHMe B MNEPBbLIA Xe OeHb BCEro KONMMYEeCcTBa Cbipbs, Npeay-
CMOTPEHHOTO K MOCTaBKe Mo AONITOCPOYHOMY KOHTPAKTY.

6. OgHako Jaxe ecnn CTOpoHa MOXeT OblTb OCBOGOXAEHa OT OTBETCTBEHHOCTU BCReACTBUE Henpen-
BUOEHHOCTU, €l MOXET OblTb OTKa3aHO B OCBOOOXAEHUN OT OTBETCTBEHHOCTU, €CMNN OHAa MOrfna pasymMHo
nsbexatb wMnNM npeogonetb NpPenaTcTBME WU €ero MNOCNeACTBMS B OTHOLUEHUMM CMOCOBHOCTU K
ucnonHeHuno (cm. naparpad 1). M1 B aTom cnyyvae cnegyer NpUMEHSTb KPUTEPUMU KOMMEPYECKON
pasymMHOCTU. Hanpumep, npu paspyleHun BCneacTBMe noxapa 3aBofa-npogasua nocrnegHun, ec-
TECTBEHHO, OOMmKeH ObiTb O0cBOGOXAEH OT OTBETCTBEHHOCTW, €CNU OaXe OH HMYEero He genaer Ons
BOCCTaHOBIIEHMS 3aBO4A M OCYLLECTBIIEHNSA NOCTABOK B CPOK. Torga kak noxap Unm MHOW aHanormyHbIn
cny4an MOXeT He NpeAcTaBnsaTb OCHOBAaHWA OCBODOXAEHUs OT OTBETCTBEHHOCTW, €Cnv npodaseL, Mor
pasymMHO npuMBECTU B MNOPSAOOK cBoe obopyaoBaHMe W BbINOMHUTL KOHTPAKT gaxe LeHOn
OOMOSTHUTENbHBIX 3aTpaT U TPYAOBbLIX YCUIUIA.

7. B naparpadpe 2 nepeuqncnsioTca HeKoTopble COObITWUS, KOTOpble OBbLIMHO KBanMUUUPYHOTCA Kak
HenpeaBuaeHHbIe cobbITS M NognadatoT nog oroBopKy 06 0cBOGOXAEHNM OT OTBETCTBEHHOCTU (OHU MOTYT
ObITb MpPU3HaHbI OCHOBaHWAMW OCBODOXOEHUS OT OTBETCTBEHHOCTU NPW YCNOBUM COOTBETCTBUSA WX
npeanucaHnamM, ykasaHHbIM B naparpadpe 1). BoliHa n ecTecTBeHHbIe KaTaknnaMbl SBASIOTCA TUNUYHBIMA
cnyyasamu opc-mMaxopa, odHako OOWMM AN HUX SBASETCA WX uYpesBblyalHbIA xapaktep. Moryt
YYMTbIBATbCA CWUMbHble GYpyM UM LMKIOHbLI, HO He MPOCTO nroxas noroga. PaHee Gbinn nepeuvcneHsbl
pasnuyHble BuObl TPYOOBbIX KOH(PNMKTOB, OAHAKO OHW JOSKHbl ObiTb CBA3aHbl C AeATENbHOCTHIO
npeanpuaTua-gorkHuka. Hanpumep, 3abactoBka TpaHCMOPTHWKOB, 3aTparuBarowas npeanpusitvie
OTBETUMKA, MOXET OblTb MpPUHATA BO BHMMaHWe, HO He OyaeT MpuHATa BO BHUMMaHue 3abacToBka Ha
CaMOM MpeanpuATMM MOCTaBLUMKA, €CNM OHa crneuuanbHO He OroBopeHa B KOHTpakTe. HegoctaTouHo
Hanmumsa obllen HexBaTku paboyen cumnbl WM OTCYTCTBMA CbIPbS WM HEUCTONHEHWS CO CTOPOHbI
noctasLimka. Ecnn B nepeyHe ocHOBaHMIN 0CBOOOXAEHMSA OT OTBETCTBEHHOCTW yKa3aHHble COBbITUSA He
NPVBOAATCH, TO HEmNb3si U PeLnTb, JOIMKHa N Ta UIN MHasA CTOpOoHa "HecTn" OTBETCTBEHHOCTb 3a Takue
cobbITMA. B 0gHMX OOrOBOPHbLIX OTHOLLUEHUAX — MPUMEHUTENBHO K LieHe U APYrMM YCIOBUAM KOHTpakTa
— MpU3HaeTCsa eCTeCTBEHHbIM, YTO AOIPKHUK OCBOBOXAaEeTCs OT PUCKOB, CBSA3AaHHbIX C OTMEYEHHbIMU 06-
crosTenscTBamu. B gpyrux cnyyasx cutyaums moxeT ObiTb obpaTHon. BbiBaet, 4Tto B cnydae Heob-
XOAMMOCTU CTOPOHbI PacLUMPSAT NogobHY0 OroBOPKY, YTOObI BKMOYUTL B Hee cobbiTvs, B HEW He
YyNOMSsIHYTble, Hanpumep oblias HexBaTKa Cbipbsi, paboyen cunbl UM cpeacTs TpaHcnopTta. Bmecte ¢
TeM JOMKHO ObiTb SCHO yKa3aHO, 4YTO TakOW MnepeyeHb He SBMSEeTCs ucuyepnbiBalowmM. Bceoblias
3abacToBka Ha XenesHow Aopore unv B NopTy, B MeCTe HaXOXAeHUs AOIMPKHMKa, NpeAcTaBnseT, no BCen
BEPOSATHOCTM, OCHOBaHWe OCBOOOXAEHWA OT OTBETCTBEHHOCTW, [Aoxe ecnu obllee HapyleHve
KOMMYHVKaUMI HE YNOMSIHYTO CNeunanbHO B OroBOpKe.

8. B cT. 79 BeHcKon KOHBEHLMM MpeanpuHsaTa MnonbITka onpeaenutb OTBETCTBEHHOCTL NPoJaBLa B Criyyae
HEWCMNONMHEHNS, BbI3BAHHOTO YNyLEeHWeM MocTaBliuka wunu cybnoctaBwmka. CyllecTByOT, OAHaKo,
pasnuyHble TONKOBaHWUA AaHHOW cTaTbi BeHckon koHBeHuun. CocTaBuTenu OroBopkM O dhopc-Maxope
nonaranu HenpakTUYHbIM YCTAaHOBUTb OTBETCTBEHHOCTb AOMMKHMKA B Crydae, Korga Takoe HEeUcrnonHeHve
MMerno MecTO MO BWHE MNOCTaBlUMKa WnM cybnocTaBwuka. B pasHbiXx CcUTyauusix KOHKpPETHble
obcToaTenbCTBa MOMyT 3HAYUTENBLHO OTNMYaThCd. B Lernom MOXHO nomnaratb, YTO HEWCHMOSNHEHWE CO CTOPOHbI



nocTaBsLLMKa unu cybnocrtasLlimnka camo no cebe He ABNAETCS Ype3BblYaHbIM COBOLITUEM B MOHMMAaHWMU,
npuBefeHHOM B naparpade 2, ecrnv TOMNbKO Takoe HEeWCMNONHeHWe He Npou3oLlno BcrneacTeue
ypesBblyanHOro cobbiTua. MHOroe MOXeT 3aBUCETb Takke OT B3aUMOOTHOLLEHMI MOCTaBLiMKa U
cybnocTasLUMKa C OCHOBHbIMW CTOPOHAMW UMW OOHOW U3 HWUX, €CNK, Hanpumep, NOCTaBLUMK CneumnansHO
YMNOMSIHYT B KOHTpakTe WNU ecnu Takoe yKasaHwe OCyLleCcTBNeHO no TpeboBaHWMIO AOMMKHUKA Wnn
KpeauTtopa. [anee, 9TO MOXeT 3aBUCETb W OT BMAa MOCTaBLUUKa, T.e. MOET NN pedb O NOoCTaBke
onpefeneHHoOro ToBapa, Cbipbe [ONs W3rOTOBMEHUA KOTOPOro nerko Be3ge npuobpectn, unu o
npeaoCTaBneHnn Takmx ycrnyr, Kak cHabXeHne BOOOW MW aNeKTPO3HEPrnen, KOTopoe 3a4acTyo ABNAeTCs
npeamMeToM MOHOMOMUMN.

9. [lenctBmA BBICLLUMX CUN WIKU, KaK UX UHOT4a MMEHYIOT, "Aencteua rocnoga bora wn Bparos rocygaps”
(acts of God and the King's enemies, faits de Dieu et des ennemis du Prince) npeacraBnsitotr cobon
TUNUYHBIA Npumep opc-maxopa. ITU COObITUS MOryT MPOUCXOAUTb B hOpME pasfMyHbIX BrACTHbIX
aKTOB, OOHAaKO B HACTOsILlee BPEMSI OHW Yalle BCEero BCTpevyalTCcs B BuAe 3anpeLleHun 3KCrnopTa,
UMnopTa, OCYLUECTBMEHUS MnaTexen, CTpouTenbHbIX paboT, MCMonb3oBaHUsS pabodert cunbl WK
peanu3aumMn OTAENbHbIX BMOOB MNPOM3BOACTBEHHOM WM KOMMeEpYeckonm paesTtenbHocTu. [logobHble
OfpaHMYeHMss MoYTM Bcerda MoryT ObiTb NPeofofieHbl C MOMOLLbI BblOauM JIMLEH3UA WU UHBIX
pa3peweHuii. LlenecoobpasHo noatomy onpenensitb B KOHTPaKTe CTOPOHY, KOTopas [OJkHa ObiTb
OTBETCTBEHHA 3a MoNy4yeHne nodoOHbIX paspelleHuid, U CTOPOHY, KOTOpas HeceT PUCK OTKasa wunu
OT3blBa NuUUeH3Mn. Ho gaxe npu OTCYTCTBUM B KOHTPAKTE TaKOro YTOYHEHUS, UCXOAA W3 Mpupoabl
JOroBopa M COAEpXaHWst psga ero MNoNoXeHUW, MOXeT ObiTb caenaH onpedeneHHbIn BbiBOg O
pacnpegeneHun pucka. B naparpadcde 3 npegycMatpuBaeTcs, YTO B Cllydae COMHEHMS PUCK OTKasa Wmu
0T3bIBa NULEH3NN HECET OTBETCTBEHHAS 3a 3TO MCMOJIHEHME CTOPOHA-AOIPKHUK, €ClN AaHHasa NULEH3NS
OorkHa ObITb BbldaHa BrnacTaMy ero cobCTBeHHOW cTpaHbl. [lpeanonaraeMoe pacnpefeneHve puckoB
cnepyeT cuMTaTb pa3yMHbIM, €CINY JOIPKHUKOM SIBNSIETCSA rOCYAApCTBEHHOE NPeanpusiTue UM MHOCTpaHHoe
rocygapcTBo, COOTBETCTBYIOLLUME BacTM KOTOPOro AOMKHbI BblAaTh Heobxogmmoe paspelleHune. Ecnum
npeanpuaTue He UMeeT Kakux-nmbo ocobbiX CBSI3eW C BNACTsIMM, KOTOpblE OOIDKHbI BblAaTh yKa3aHHOEe
paspeLleHne, Ons OpYron CTOPOHbI MOXET ObiTb 6onee npuemnemon npocbba AOMKHUKA BKITOYUTL B
OroBOpPKY TakoW OTKa3 Wnu OT3biB. B 3TOM criyyae cTopoHam crnegyeT COOTBETCTBYHOLIMM 0Opa3om
N3MEHUTb AaHHYI OrOBOPKY.

10. CtopoHa, HapyLliMBLUas KOHTPAKT, AOIMKHA CTPEMUTLCA K YMEHbLUEHUIO YObITKOB, BO3HMKLLMX BCried-
CTBME €ro HEMWCMOSTHEHUS, KaK B CBOMX COOCTBEHHbIX MHTEpecax, Tak U B UHTepecax APYro CTOPOHbI.
Ecnn nepBas cTtopoHa 3TOro He AenaeT, OHa MOXeT ObiTb OTBETCTBEHHA 3a BO3MELLEHWE OpYrou
CTOPOHE KOMMEHcaUUn 3a NoTepu UM yobITKMA, KOTOPbIX MOXHO ObIno Obl n3bexaTb, faXe ecrnv oroBopka
06 ocBobOXAeHUM OT OTBETCTBEHHOCTM B NpuHUMNe Aencteosana 6bl. CnegoBaTenbHO, CTOPOHA 4OMKHA
Tak ObICTPO, Kak 3TO CTaHET BO3MOXHbIM, M3BECTUTb APYryld0 CTOPOHY O HaMepeHWu npuBecTn B
OencTBMe OoroBopky o6 ocBobOXAEHUN OT OTBETCTBEHHOCTU (CM. naparpad 4).

11. HecBoeBpeMEHHOE M3BELLEHNE MOXET HE TOMbKO BO3MOXWTb Ha HapYLUMBLUYO CTOPOHY OTBETCTBEH-
HOCTb 3a YyObITkM (CM. naparpad 5), HO 1 NMWKTL ee MpaBa CCbiNaTbCsad Ha OCBOOOXAEHWEe OT OTBeT-
CTBEHHOCTM B TeYeHWe nepumoja BPEMEHW, KOTOpPbIM MpedlecTBOBan nojave Wu3BeLeHus. ITo
OOCTaTOYHO Cepbes3Hoe M CypoBOe nocrneacTeme. B HEKOTOPbIX AOrOBOPHbIX OTHOLUEHUSAX ANs OOSMKHMKA
MOXET OblTb  3aTPyOHUTENbHO HEMEASIEHHO MNPUHSATb  pelleHne 00  UCMOoNb30BaHWM UMK
HEeMcnonb30BaHNN OroBopkn 06 ocBOOOXAEHUM OT OTBETCTBEHHOCTU. CTOPOHDLI, KOTOpLIE nonaratT
Takoe orpaHu4yeHue oroBopkn ob6 ocBoBOXAEHUN OT OTBETCTBEHHOCTU HEPA3YMHbIM, MOTYT UCKMHOUYUTD
nepeyto opasdy naparpada 5 ("ocHoBaHue...").

12. OcHoBaHne ocBobOXAEHUS OT OTBETCTBEHHOCTM OCBOBOXAAET AOIMKHMKA HE TOMbKO OT BO3MeLle-
HUs1 yObITKOB, HO M OT ynnaTtbl WTpacoB U MHbIX OOrOBOPHbIX CaHKumi (cMm. naparpad 6). Cnegyet
OTMETWUTb, YTO OroBOpKa OXBaTblBA€T HEWUCMNOMHEHMEe BCEeX BUOOB 00683aTenbCTB, BKHOYAA OEHEXHble
obssatenbctBa. B ToM, 4TO kacaetca nnatexen, 0o683aHHOCTb MPEOAONEHUs MPEnsTCTBMSA SABMSETCS
abconoTHON M HeobXoaMMOW, M YCroBUS OCBOBOXAEHUSI MPUMEHSIIOTCS TOMbKO B WCKITHOUUTENbHbIX
obcTtoaTenbctBax. OOHAKO MOXHO cyMTaTb, YTO OTKas, OTKNOHEHWe wunu nobas uHas ccbiflika Ha
OTCYTCTBME HEOOXOAMMOro paspelleHusl, NpeacTaBnsAlolero cobow BamnoTHble OrpaHuYeHusi, MoXeT
paccmaTpuBaTbCA B HACTOSLLEM KOHTEKCTE KakK NpenaTcTBue, nognajawowee nog AaHHYH OroBOpPKY.
Cnepnyet Takke gobaBuTb, 4TO 0683aHHOCTL ynnaTbl NPOLEHTOB A0 MOMEHTa, KOraa OCyLecTBreHune



nnaTexa Oblfo BO3MOXHO, He ABMSeTCA JOTOBOPHOW CaHKUUER, a NuLlb CrpaBeanBbiM BO3MELLEHNEM 3a
nonb3oBaHMe [fOeHeXHbIMU cpeacTBamn. Bo Bcskom cnydae, BO uM30exaHMe COMHEHUN OroBopka
onpefensieT, YTO HN OfHa U3 CTOPOH He OCBOBOXOAaeTCs OT ynnaTbl MPOLEHTOB B OTHOLUEHUU CYMM,
nognexawmx onnate. Cnegyet OTMETUTb, UYTO OroBOpKka He BBOAMT 00s3aHHOCTM MO ynnaTte
NPOLEHTOB, HaMpMMep MO aBaHCYy C MOKYMHOW LEHbl, KOTOpble He CneaylT U3 KOHTPaKTHbIX
npeanucaHni unu npegnucaHnin, NpeaycMoTpeHHbIX 3akoHoM. Ecniv gomkeH 6bITe Npon3BeaeH BO3BpaT
MOKYMHOW LIEHbI, OrOBOpPKa HMKOMM oBpa3oM He ocBobOXAaeT AOIMKHMKA OT 006A3aHHOCTU ynnaTuTb
npuyMTaroLMecs Ha 9Ty CyMMy AOMnra MpoueHTbl, AaXe ecnv HeMeAneHHbIM MnaTex He MOXeT ObiTb
ocyulecteneH B 6nwkanwem 6yayuwem. bonee TOro, puckuM U3MEHEHUSI KypCOB BanioT 06bIYMHO
BO3naralTCs Ha [OSKHMKA HauyMHad C MOMEHTa McTeudyeHus aaTel nnaTtexa. KpeauTtop, xenawowmin
BO3MNOXWUTb Ha AOMKHUKA pUck noboro konebaHnss oGMeHHOro Kypca BanioT, HeB3Mpasa Ha hopc-Maxop,
OOMKeH crneumnansHO 3TO OrOBOPUTD.

13. B npoTMBONONOXHOCTL BEHCKOM KOHBEHLMM U psdy HaLMOHamNbHbIX MPaBOBbIX CUCTEM OroBOpKa O
dopc-Maxope 3almuaeT Takke HEMCNPaBHYO CTOPOHY Ha Crny4van pacTOPXEHUS U aHHYNMpPOBaHUS
KOHTpakTa Apyrou ctopoHon (cm. naparpacd 7). OroBopko NpeayCMOTPEHO MO3TOMY, YTO CPOK
WCMOSTHEHMSA NpoASieBaeTcs Ha pasyMHbI nepuod BpemeHu. [Npy onpegeneHun NpoaoIHKUTENBHOCTH
Takoro pa3yMHOro nepuoga creayet YduTbiBaTb He TOMbKO CMOCOOGHOCTb HEWCNpaBHOW CTOPOHbI
BO30OHOBUTb WCMOMHEHNE, HO W BO3MOXHbIN WMHTEpeC [ApPYron CTOPOHbl K COXPaHEHWo OencTBus
KOHTpakTa, HECMOTPSI HA UCTEKLLMIA CPOK UCMOSTHEHUS.

14. CtopoHam criegyeT onpedensTb MakCUManbHbI NepMog; MO UCTEYEHUN KOTOPOro Kaxdas M3 CTOPOH
BMpaBe 3asBUTb O PACTOPXKEHUWN KOHTPAKTa, €CIN OH eLle He ucnonHeH (cM. naparpacd 8). YuuTbiBas, 4to
B pasnuyHbIX Cny4Yasx O6CToATenbCTBa Aena MOryT 3HauMTenbHO OTNMYaTbCH, CIOXHO YCTaHOBUTb
Takom CpOK B TUMOBOW OroBopke. B OTCyTCTBME SBHO BbIpaXXEHHOrO oOnpedeneHns MCXOoaaT U3
"pa3ymHOro nepuoga BpeMeHun". PazymHas npogomkUTeNbHOCTb Takoro Nepuoga BPeMEHW 3aBUCUT OT
Kaxgoro OoTAenbHOro crny4as.

15. Takke CNOXHO TOYHO oOnpedenuTb npaBa M 00SI3aHHOCTU CTOPOH B Cryvyae pacTopXeHus
KOHTpakTa. BeHckasi KOHBEHLMS NpeaocTaBrnsieT NpaBo Ha pacTop)XeHWe KOHTpaKTa TONbKO CTOpPOHe-
UCMOSTHUTESIO U He NPedoCTaBMsAET ero HEUCNPABHOW CTOPOHE. BOoMbLUMHCTBO HaUMOHamNbHbLIX NMPaBOBbIX
CUCTEM MpuaepXmMBaeTcs TOro ke npaBuna. B 3aTom cryyae CTOpoOHe-KkpeauTopy npefocTaBrnsieTcs
npaBo BbiGopa Mexay pPacTOpKEHMEM KOHTpakTa W OXuAaHMeM, KorAa €ero MUCMOofIHEHWE cTaHeT
BO3MOXHbIM.

CornacHo BeHCKOM KOHBEHLUMM M BOMbLUMHCTBY HaUMOHAamNbHbIX MPAaBOBbLIX CUCTEM MPU PACTOPXKEHUU
KOHTpaKTa Kaxgas M3 CTOPOH OOIKHA BEpHyTb BCE paHee MnoryveHHoe. HacTosias oroBopka, kotopas
TaKke npefocTaBnsieT NpaBO HEUCNpPaBHOW CTOPOHE MpeKpaTUTb OEeWCTBUME KOHTpakTa (Mo McTeveHun
CpoKa OXmaaHwsl), ICXOOUT M3 MHOWM cucTembl. He nmpegycmaTtpuBaeTcs Kakon-nmbo pectutyumn, u Kaxkaas
N3 CTOPOH BMpaBe COXpaHWTb Bce elo nonyyeHHoe. OQHaKo OHa HeceT nepen ApYyroh CTOPOHOM
OTBETCTBEHHOCTb 3a HeoCHOBaTeNbHoe oboralleHne B pe3ynbTaTe MCMNOJIHEHUS KOHTpakTa ApYyrom
cTtopoHon(cm. naparpad 9). [aHHas (OpMynMpoBKa HOCUT OOLWLMIA XapakTep U He MOXET ObITb
npusHaHa nogxoAsdilen Ang psaa JOroBOPHbIX OTHOLWEHUR (MPUMEPOM MHOTO paspeLleHnst JOrOBOPHON
npobnemsl saenaiTca O6wme ycnosus npogaxu E3K Nel88a o noctaBke M MOHTaxe 3aBOJOB U
YCTaHOBOK Npu 3Kcnopte v umnopte). [1osToMy CTOpoHaMm crnefyeT BHUMATENbHO M3y4uTb npeanucaHust
naparpada 9 Ang BbIICHEHUS, MPUEMMEMbl NN OHU NS UX KOHTpakKTa, U €CNU HeT, COOTBETCTBYIOLLUM
06pa3oM M3MeHUTbL OroBopKy. BmecTe ¢ Tem Obino Obl HENPABUIBHO WCKMYUTL NPaBO HEMCNPaBHON
CTOPOHbI NpeKkpaTUTb AeNCTBUE KOHTPaKTa.

MpeanoxeHusa no popmynmupoBaHuto NonoxeHnsa o cyweCTBEHHOM U3MEHEHUN
obcToATENbLCTB

BaxxHbIM siIBNsieTCS TO, YTO 3TO HE TUMNoBas OroBopkKka, N0O3TOMY OHa HE MOXeT ObITb BKNIOYEHA B KOHTPAaKT
nyTeéM OTCbIJTIKM K HEWn.



1. B cnyyae 3HauuTenbHOrO M3MeHeHUst BanaHca HaCTOsILLEro KOHTpaKkTa BCMEACTBME HacTynneHust ob-
CTOATENbLCTB, KOTOPbIE HE OXMAANUCb CTOPOHAMU U KOTOpble MOBMEKNN 32 COOONM Anst OOHOM N3 CTOPOH
NCKN4nTerbHoe o6pemeHeHV|e B WCNOJIHEHUN KOHTPAKTHbIX 06F|3aTeJ'IbCTB, Takad CTOpOHa MOXeT
nocTynuTb cnegyowmm obpasom.

2. OHa moxeT noTpeboBaTb nNepecMoTpa MNOSMOXEHUMA KOHTpaKTa B TeYeHwe pa3ymHOro nepumona
BPEMEHUW, UCYUCNHEMOro C MOMEHTa, Korga el cTano M3BeCTHO O nopobHom obcrtoaTtenbcTBe. B
TpeboBaHMN AOMKHbI COAePXaTbCsl COOTBETCTBYIOLLME MOTUBBI.

3. B aTtom cnyyae CTOpPOHbI MPOBEAYT KOHCYNbTaUUW C Lefbl NepecmoTpa KOHTpakTa Ha OCHOBE
B3aMMHOCTW TakuMm ob6pa3om, 4Tobbl n3bexaTb AONONHUTENBHOIO yulepba Ana Kaxaon U3 CTOPOH.

4. TpeboBaHue nepecmoTpa camo no cebe He npuocTaHaBNUBaET UCMONHEHME KOHTpaKTa.

HaHHoe nonoxeHue Moxem 3ameMm 3asepwambcsi OOHOU U3 4Yembipex rpednazaembiX HUXe
POPMYyIUPOBOK.

MepBas anbTepHaTUBa

5. Mpu otcytcTBUM B TeueHve 90 OHeEN nocne Hanpa.neHusi NPeArioXEeHUst Cornacusi CTOPOH Ha ne-
PECMOTP MONOXEHWUIA KOHTPAKTa AaHHbIA KOHTPAKT COXpaHsieT CBOK CUIY B COOTBETCTBUM C €ro nep-
BOHaYanbHbIMW NMONOXEHUAMMU.

BTOpaH arnbTepHaTuBa

5. lNpun oTcytctBuUM B TedeHue 90 AHeW nocre HanpaeneHus NPearnoXeHWs Corracus CTOPOH Ha ne-
pecMoTp KOHTpaKTa Kaxaad M3 CTOPOH MOXeT nepefatb Aeno B [lNoctosHHbIM komuTeT MTIT no
YperynmpoBaHunio JOrOBOPHbIX OTHOLLEHWUW AN Ha3HaYeHUs NMOocpeaHuKa (Mnu KOMnermm us Tpex YreHoB)
cornacHo [lpaBunam MTI1 no yperynMpoBaHUiO OOroBOPHbIX OTHOWEHWA. locpedHuK BbiCKasbiBaeT
CTOpOHaM CBOE€ MHEHMWe MO BOMpPoCy O TOM, SABASIOTCA IM MOAXOAALMMU NPEeAyCMOTPEHHbIE B
naparpadpe 1 ycnosus nepecmoTpa. B nonoxutensHOM crydae OH pekoMeHAyeT cnpaBeanuBbIn
nepecMoTp MOMOXEHUN KOHTPaKTa, KOTOPbI rapaHTUpyeT, YTO HU O4HOW U3 CTOPOH He ByaeT NpUYnHEH
OONOMNHUTENbHBIN yLLepo.

6. MHeHne n pekomMmeHgauumn nocpeaHnka He ABNAKTCA 006s13bIBaOLLNMU ONS CTOpPOH.

7. CTOpOHbI JOOGPOCOBECTHO M B cooTBeTCTBUM cO CT. 11 (2) Mpasun MTI1 no yperynupoBaHuio [o-
rOBOPHbIX OTHOLUEHMI M3y4alT MHEHME W pekoMeHAauuu nocpefHuka. MNpu OTCYTCTBUM COrnalleHus
CTOPOH OTHOCUTESNBLHO NepecMoTpa KOHTPaKTa MOCMNEeAHUA COXPaHSIET CBOK CUIYy B COOTBETCTBUM C €r0
nepBoHaYanbHbIMU MOMNOXEHUSIMU.

TpeTbs anbTepHaTUBa

5. |-|pl/l OTCYyTCTBMUU B Te4eHune 90 ﬂ,HeVI nocne HanpaeleHna npeanoXxeHnd cornacnda CTOpoH Ha ne-
pecMmoTp KOHTpaKTa Kaxaad M3 CTOPOH MOXET nepegartb 3TOT BOMNPOC Ha pacCMOTpeHune ap6|/|T-pa>Ka,
npegycMoTpeHHOro B KOHTPaKTe, nnoo npun OTCYyTCTBUN Takomn OOroBoOpeHHoOCT — B KOMMETEHTHbIN cyn.
YeTBepTan anbTtepHaTMBa

5. |_|pl/l OTCYTCTBUUN B Te4eHune 90 D,HEI7I nocne HanpaslieHua npeanoXeHua cornacua CTOpoH Ha ne-

PECMOTP KOHTpaKTa Kaxgas M3 CTOPOH MOXeT nepegatb geno B [loctoaHnHbin komuteTr MTIT no
YyperynmpoBaHuio [AOrOBOPHbIX OTHOLUEHMW ANs Ha3HavyeHus1 nocpefHuka (unu konnermm wms Tpex



uneHoB) cornacHo [lpasunam MTI1 no yperynupoBaHUIO [OOroBOPHbIX OTHOLWeEHMW. [locpeaHuk Ha
OCHOBaHWN OTYETOB CTOPOH peLuaeT, BbINOMHEHbI MM YCNOBUSA NepecMoTpa, NpusedeHHbIe B naparpacde
1. NMpu ux BbINONMHEHUN OH nepepabaTbiBaeT KOHTPAKT, C TEM YTOObl HM OAHON CTOPOHE He Obin
NPUYMHEH OOMNOMNHUTENBHbIN yLLepod.

6. PelueHre nocpedHuka sIBMSIETCH 00A3bIBAOLLMM A7 CTOPOH U CYMTaETCS UHKOPMNOPMPOBAHHLIM B KOH-
TpakT.

3ameyaHMA U KOMMEHTapMM OTHOCUTENbHO NPaBu O CYLEeCTBEHHOM N3MEeHEeHUU
obcTosAATenbLCTB

1. B otnnune oT popc-mMaxKOpHOW OroBOPKKU, KOTOpPas MOXET ObITb BKIMHOYEHA B KOHTPAKT NMyTEM CCbIMKU
Ha Hee, MOJIOXKEHUS O CYLLECTBEHHOM WM3MEHEHUN ODCTOSTENBLCTB HE MPUMBOASTCA B dOpPME TUMOBOM
oroBopku. [Npn HeobxogMMOCTM OHWM MOTYT ObiTb OOMOMHEHbI CTOPOHAMM WU OOMMKHbI OblTb B SBHO
BblpaXXeHHON hopMe OTpaXkeHbl B KOHTpakTe. [ocTynas Takum obpas3om, CTOpoHam criegyeT NoMuMMO
BCEro npoyero m3bpatb OAWH U3 YeTbipeX BapMAHTOB, KaCalLIMXCA MOCNEeACTBUMA CyLLECTBEHHOMO
n3MeHeHnst obcToaTenbCTB (CM. Naparpad 5 1 nocneayrowmne), KOTOPbIA OHU NOXeNatT NPUHSATD.

2. B naparpadpe 1 npegycmaTtpmBaeTcsi, YTO OdHa U3 CTOPOH MOXET CCbINaTbCH Ha CyLleCTBEHHOe
n3MeHeHne obCToATenbCTB, KOrga UMeeT MecTo cobbiTMe, KOTOPOe CTOPOHbI He NPeaBMAENM N KOTOpoe
3HaYUTENbHO (PyHOAMEHTaNbHO| M3MeHsleT GanaHC KOHTpakTa, BoO3narass Ha CTOPOHY, KoTopas
CCblNTAaeTCA Ha [aHHOE TMOMOoXeHNe, 4Ype3MepHoe OOpeMEHEHWEe B OTHOLUIEHWM WCMOMHEHNUS CBOUX
KOHTPaKTHbIX 00a3aTenbCTB. TepMuHbl "00CTOATENLCTBA, HE NpedBUAEHHbIE CTOpoHaMu', "M3MeHsoLme
OanaHc" u "ypeamepHoe obOpeMeHeHMe" B AaHHOM naparpade geTanbHO He OnpeaensitoTcss U He
onuceiBalTcA. BMecte ¢ TeM CTOPOHbI B CBOEM KOHTpPakTe MOryT onpenenntb Te coObiTusl, KoTopble
0aloT COOTBETCTBYIOLLEN CTOPOHE MPaBO CCbINaTbCA Ha AaHHbIM naparpad. B yacTHOCTW, OHW MOryT
noctynaTe Takum ob6pa3oM, ecnm XOTAT 3beXxaTb CIMLLKOM LUMPOKOrO NPUMEHEHUS NMOMNOXEHNS.

3. YcnoBus, No3BonsiiOLINE CTOPOHE CCbINAaThCA Ha CYyLIeCTBEHHOE U3MeHeHWe 06CTOoATenbCTB,
ABMSAKOTCA MEHee CTPOrMU, YEM YCIOBUS, KacaroLimMecss hopc-MaxopHO OrOBOPKM.

CTOpOHbI B MOMEHT 3akKITlOMEHUS KOHTpakTa He AOSKHbl NpeABMAeTb CoObiTMe, KOTOpOoe MPUBENO K
CYLLLECTBEHHbIM U3MEHEHNSAM OOCTOSATENBCTB, OQHAKO 3TO HE O3HAYaeT, YTO Takoe cobbITME HE MOXET
OblTb MPUHATO WMMKW BO BHUMMaHue. Hanpumep, KOHTPaAKTOM MpeayCMOTPEeHbl NpOoAoShKalLwmecs
nocTaBku fnbaa Mo PUKCMpPOBaHHON LeHe. B 06bl4HOE Bpems nocTaBLUMK Mofy4yaeT feq Ha cocegHem
3amep3atoem o3sepe. ockonbky 3uma Oblnia UCKMYUTENBHO MSATKOW, 03€p0 HEOOCTaTOYHO 3amMep3no.
EOVHCTBEHHBIM CpPeacTBOM, C MOMOLLBIO KOTOPOro NpoAaBeL, CMOr OCYLLEeCTBUTb MOCTaBKy Ibaa,
oKas3arnocb ero MCKyCCTBEHHOE U3rOTOBIIEHME, YTO MOBMEKMO 3a COBOM OrpoOMHbIA POCT cebecTomMmMocTu
npogykumun. [aHHaa cutyauuss He Gbina npegycMoTpeHa CTOpPOHaMW, OOHAKO, CTPOro rOBOPS, OHMU
OOIMKHbI Oblnn Obl ee yunTbiBaTh. CyLLECTBEHHOE U3MEHEHUE OBCTOATENLCTB MOXET OblTb MPeoaosnieHo
CTOPOHOW, KOTOpas Ha HEro CCcbiNnaeTcd, NyTem, Hanpumep, 3HAYMTENbHOrO MOBLILEHMWS LieHbl Ha CbIpbE.

B To Bpemsi kak K (popc-MaxKopy MOXHO NpUGErHyTb, €CNu WCMOSTHEHUE KOHTpaKTa CTaHOBMUTCS
HEBO3MOXHbIM WM KBa3WHEBO3MOXHbIM, Ha CyLUeCTBEHHOE W3MeHeHWe OBCTOATEeNbCTB MOXHO
cocnaTbCs, Koraa 3aTpoHyT 6anaHc KoHTpakTa.

CyLLI,eCTBeHHoe N3MeHeHne OOCTOSATENbCTB MOXET UMETb MECTO He TOMbKO B OTHOLLEHMU CTOPOHHI,
KOTOpad npu ocyuwecTBlieHMn NnOoCTaBKN HeceT ‘-Ipe3BbI‘~Ial7|HbIe AononHuTenbHble pacxogbl, HO U B
OTHOLWEeHn nuua, Ana KOTOopOoro noriydyaemad nosib3a CTaHOBUTCA HACTOJIbKO MWUHUManbHON WU Henpo-
ﬂOle,I/IOH&J'IbHOVI MO OTHOLUEHUIO K Bbiroge, KoTopaa npu 3Tom npvlo6peTaeTc;| p,pyroﬁ CTOpOHOI7I.

BmecTte ¢ Tem CTOpOHa He MOXeT cocnatbCA Ha CyweCTBeHHOEe U3MeHeHue 06CTOATENBLCTB TOMBKO
NOTOMY, YTO KOHTPAKT OKasalncda And Hee MeHee BbIrOaHbIM UM YPOBEHb nonyqaemoﬁ I'Ipl/|6blﬂl/l
okasancs 6ornee HU3KMM, YeM OHa paccyuTbiBalla B MOMEHT MNoANMMCaHUA KOHTpaKTa. Bbonee ToOTIO,
CyluleCTBEHHOEe U3aMeHeHne 00CTOATENBLCTB AOMKHO OLEHMBATLCSA B OOLLEM KOHTEKCTE KOHTpPakTa, a He
TONbKO B OTHOLLEHWUM UCTONHUBLLEN €ro CTOPOHbI.



4. CobbITMe, Ha KOTOPOE CChINakTCH, OOMKHO UMETb MEeCTO NOCMe 3aKMlyeHUsl KOHTpakTa, uHaye ro-
BOpsi, €Cny OHO NPOU3OLLIIO B MEPMOA, Koraa CChiNaroLascs Ha Hero CTOpoHa HaxXoAUTCHA B COCTOSIHUM
€ro HapylleHus; B 4YacTHOCTM, ecnvM 370 cobbiTMe MMEeno MecTo Nullb BCrieacTBue AENCTBUMN Unn
ynyLleHnn, 3a KOTopble OHa OTBEeYaeT, Takasi CTOpoOHa He MOXEeT no obuiemy npaBuny ccbinaTbCs Ha
CYLLECTBEHHOE u3MeHeHne obcToaTenbcTB. Cebinarolascs Ha CyLeCTBEHHOE U3MEHEeHNe O0BCToATENLCTB
CTOpPOHa OIMKHA NpoJomkaTb UCNONHEHNe KOHTpakTa (cM. naparpad 4).

5. Maparpad 2 3anpeLiaeT CTOpPOHE CChINaTbCA Ha AaHHOe MONOXKeHWe, ecnv Takas CTOpOHa He MnoT-
peGoBana nepecmoTpa [OroBopa B pa3yMHbli CPOK Mocfie TOro, kak oHa y3Hana o cobbiTUM U ero
BMUSHUM Ha 9KOHOMUKY KoHTpakTa. Ccbika [dOoMmkHa codepxaTb ykasaHWe Ha MoTuBbl. [lpo-
JOIMKUTENbLHOCTb Pa3yMHOro Neproaa BpeMeH 3aBUCUT OT 06CToATENbLCTB Aena.

6. Mpu Hannuuu Npocbbbl O NEepecMoTpe KOHTpakTa CTOPOHbI 0Bsi3aHbl OCYLLECTBUTbL KOHCYMNbTauUn Ha
cnpaseasiMBON OCHOBE C LeNblo He AONYCTUTb HU ANS OAHON U3 CTOPOH AONOMHUTENBHOrO yuwepba (cm.
naparpad 3). Bo3HukaeT Bonpoc, 4TO MOXET AenaTb O4Ha M3 CTOPOH, Koraa Apyras CTOpoHa MOMYMT
Unn OTKa3bIBaeTCs OT MeperoBopoB. ATO MMEET BaXKHOE 3HayeHue, MOCKONbKY MEPEecMOTP KOHTpakTa
BO3MOXEH TONbKO Mpu cornacum obenx ctopoH. OTBET Ha AaHHbIA BOMNPOC 3aBMCUT OT MPUMEHUMOrO K
KOHTpaKkTy npaBa. B HekOTOpbIX nNpaBoOBbIX CUCTEMAX CyLleCTBYeT npuHUMN Jobpon BOnMM U
A0BPOCOBECTHOW NPAKTMKW, KOTOPOMY NMPOTUBOPEYUT CTOPOHA, OTKa3biBalOLLASACs BECTU NeperoBopbl no
aobpon sore.

7. CTOpPOHbI MOrYT B KOHTpakTe MpeaycMOTPeTb OAHY U3 YeTblpeX BO3MOXHbIX anbTepHaTuB, ecru B
TeyeHue 90 AHel ¢ AaTbl NPOCcbObl O NMEPECMOTPE OHU HE CMOTYT JOrOBOPUTLCS 06 3TOM.

8. MepBast n BTOpasi anbTepHaTUBbI MOFYT MPUBECTM K MEPEecMOTPy KOHTPaKTa TONbKO MpU Hanmuyuu
cornacust 06enx CTOPOH. YunTbIBasi OTCYTCTBME 06A3aHHOCTM CornallaTbesl, HEAOCTUXKEHWE COrMalleHnst He
NnpeaocTaBnsieT HYU O4HOW U3 CTOPOH NpaBo TpeboBaTb OT APYroi CTOPOHLI yMnraTbl YObITKOB UMW KakKuX-
nmbo uHbIX KoMneHcauuin. MNepBoe NpeanoxeHve, cogepxalleecs B naparpade 5, npegnonaraeT, YTo
KOHTPaKT OCTaeTCsl B CWUNe COrflacHO ero nepsBoHavanbHbIM ycroBusiM. [pu OTCYTCTBUM cOrnalleHus
CTOPOH O €ero nepecMoTpe BblaBuralollasi NpeariokeHne CTopoHa MoXeT noTpeGoBaTb OT ApYroi
CTOPOHbI NULLL NpoAneHVe NeperoBopoB 3a npeaenamMu cpoka B 90 gHeN.

9. BTopoe npennoxeHwe, copepxalleeca B naparpade 5, npefocTaBnsieT KaxaonW U3 CTOPOH BO3-
MOXXHOCTb MepefaTb Aeno He3aBnCUMOMY nocpeaHuky. NocTtosaHHbIn komuteT MTI no yperynuposaHuio
AOrOBOPHbIX OTHOLUEHUI MPOCUT Ha3Ha4MTb MOCpedHVMKa Wnn KONMEeruio u3 TpexX YMeHoB (CM.
"Mpucnocobnenne koHTpakToB" — "Adaptation of Contracts”, nybnukaumsa MTI Ne 326). MNMocpegHuk
coobLiaeT CTOpoHaM, BbIMOMHEHbI N YCNOBUS NepecmoTpa, NpuBedeHHble B naparpade 1, n npm mx
BbINOMHEHUN OH PEKOMEeHAyeT CnpaBeAMBbiA NepecMoTp KOHTPaKkTa, rapaHTUpPYLWWA, YTO HUKakasa 13
CTOPOH He MnoHeceT AONOMNHWUTEnbHOro yuiepba. MHeHne n pekomeHgauumu nocpedHuka He SBMSHTCH
obszaTensHbIMM Ans CTOpoH (cm. naparpad 6). B cootBeTtcTBMM € naparpacdom 7 cTopoHa ob6si3aHa
A0OpPOCOBECTHO M3YYNTb MHEHUE M peKOMeHAaLMn nocpegHunka cornacHo cT. 11 (2) ykasaHHbix Mpasun
MTTT no yperynnpoBaHuio OOrOBOPHbIX OTHOLLEHWA. [1pn OTCYTCTBUM COrfacust CTOPOH Ha NepecMoTp
KOHTPaKT OCTaeTcs B Cuile Ha OCHOBE ero nepBOHavanbHbix npeanucaHun. OTCyTCTBME COrnacust He
O3HayaeT BO3HMKHOBEHWs 0bsi3aTenbCTBa MO BO3MELLEHMIO yuwiepba unM Kakon-rnmbo WHOW KOM-
neHcaumu.

10. TpeTbsA M YeTBepTas anbTepHaTVBbI, CoAepXallmecs B naparpade 5, NpedocTaBnsAlT Kakaon 13
CTOpOH NpaBo TpeboBaTb pelleHusl, kKoTopoe BydeT Mx 06sA3bIBaTL B OTHOLUEHUM TOrO, ABMNATCA 1K
yCNoBUs NepecMoTpa BbIMOMHUMBIMW, M €Cn Oa, TO KakoW WMEHHO MNepecMoTp [OOMMKeH ObiTb
ocyllecTeneH. TpeTbsl anbTepHaTVBa, coAepxallasica B naparpacde 5, npegycmartpvBaeT, 4To MO
nctedeHnn 90 gHeNn Kaxaas M3 CTOPOH MOXeT nepeaaTb BOMPOC O NepecMoTpe Ha paspelleHne cyaa
o6lLuel pucanKLMM UnNu apbuTpaxHoro cyaa, NnpeaycMOTPEHHOIO B KOHTpaKTe.



Ecnn cTopoHbl He ooroBopunuch O nepefadve fena Ha paspelueHune COOTBETCTBYHOLLEro apbuTtpaxHoro
cyaoa, TO KaXaada M3 CTOPOH MOXeT obpatntbca K J'IPO6OMy cyay, TepputopuarnbHO KOMMNETEHTHOMY
paccMaTpuBaTb gaHHOe aeno.

Mpy OOCTMXKEHUM CTOPOHAMM COrfalleHnst O NopsaKe paspeLleHns crnopa nNpuy 3akMoYeHUn KOHTpakTa
WAN B MOMEHT BO3HWKHOBEHWSI Cropa COrfacoBaHHbIi UMW OOWH MM HECKONbKo cyaoB OyayT
obragaTtb UCKIIYUTENBHOW KOMMETEHUMER paccMaTpuBaThb CMIOPHYO CUTyaLuio. B HEKOTOpPbIX NPaBOBbLIX
cucteMax cyabl He 06nagalroT MOSIHOMOYMSAIMM Ha OCYLLECTBIEHWe MpUCNoCcobeHnst KOHTpakTa K
HoBbIM obGcToATENbCTBaM. CormacHo TpeTbel anbTepHaTuBe naparpacga 5 cTopoHa, Jenatowiast
nepenaTtb 4eNo B Cyd, @ Takke CTOPOHbI, KOTOpblE AOrOBOPUIIMCL O Nepedave ux Aena B cydbl obuien
IOPUCAMKUMM, AOIMKHbI OblTb YBEpPEHbl, YTO Cydbl 06nagaroT NONHOMOYMSIMU COOTBETCTBYIOLMM OOpasom
N3MEHUTb KOHTPaKT.

11. YeTBepTasa anbTepHaTMBa (Tak e Kak v BTOpas) naparpada 5 npegocrtaBnseT Kaxaow M3 CTOPOH
OAMHAKOBYHO BO3MOXHOCTb 00patTuTLCS K NOCPeaHMKY, O4HaKo B 3TOM Clyvae pelleHne HasHayeHHoro
MocTosHHBIM kKOoMuTeToM MTI1 NoO yperynupoBaHuioO OrOBOPHbLIX OTHOLUEHWI MOCpedHuKa SABRseTcs
obdA3aTenbHbIM AN CTOPOH U MOAMNEXMUT BKIOYEHMUIO B KOHTPAKT (CM. naparpad 6).

FOREWORD

Suppliers and customers in international contracts want their deals to be successfully completed. But
outside events may make performance impossible or completely overthrow the parties' financial
calculations.

Appropriate clauses in the original contract can help to minimise the damage should disruption later
occur. The aim of this publication is to provide suggestions for such contract provisions. A model "force
majeure” clause lays down the conditions for relief from liability when performance has become literally or
practically impossible. Drafting suggestions are provided for hardship clauses, applicable where changed
conditions have made performance excessively onerous.

The publication is the result of extensive consideration by the ICC's Commercial Practices Commission.
A preliminary study was carried out by Professor Pierre Van Ommeslaghe (Belgium). The project was
continued by an expert working party. Detailed drafting was entrusted to Professor Lars Hjerner
(Sweden), Vice Chairman of the Commission, and Professor Ole Lando (Denmark), Rapporteur of the
Commission.

The other members of the group were as follows:

Aw. Pasquale Chiomenti (Italy), Chairman of the Commission,
Mr. Tauno Palotie (Finland),

Mr. Thierry de Galard (France),

Mrs. Annie Toubiana (France),

Dr. R. Von Graffenried (Switzerland),

Mr. J.F. Crawford (United States),

Mr. J. Lightburn (United States).

INTRODUCTION

Any contract imposes upon each party the obligation to perform what he has promised. Sometimes,
however, it becomes impossible to do so, physically or legally. For example, an earthquake destroys the
only factory which could produce the merchandise sold, and performance in time becomes physically
impossible. Or a decree enacted after the date of the contract forbids export from the seller's country, and
performance becomes legally impossible. Such situations may fall under the headings of impossibility, act
of God, frustration, failure of presupposed conditions, or, as they are termed here, "force majeure".



Sometimes performance is not impossible but supervening events impose an excessive burden on one of
the parties. For instance, a long-term contract for the delivery of crude oil at a fixed price becomes
financially disastrous for the supplier because the price of oil has risen several times or vice-versa for the
buyer. In such a situation a party may wish to plead "hardship" as an excuse for failure to perform.

The laws of most countries have provisions which deal with force majeure and some laws even treat
"hardship" situations. These provisions, however, vary from country to country and may not meet the
parties' requirements in international contracts. Therefore, parties to international contracts are frequently
in need of contract clauses on force majeure and hardship. Such clauses have become of increasing
importance over the years, especially in contracts involving large-scale projects which are carried out
over a long period of time. Turnkey projects, public works and construction contracts, joint ventures,
management and marketing agreements, and long-term transport contracts provide some examples. In
the life of such contracts, the economic, political and physical conditions may change fundamentally and
may either make completion of the project impossible or totally upset the economic foundation on which
the contract was based.

The ICC has drawn up two sets of provisions which aim at providing assistance for parties when they are
making contracts. The first lays down the conditions for relief from liability when performance has become
literally or practically impossible (“force majeure"). The second covers the situation where changed
conditions have made performance excessively onerous ("hardship").

Neither set of provisions is tied to any particular legal system. However, care should be taken to ensure
that they do not conflict with any applicable mandatory legal provisions. The force majeure clause grants
relief from contractual sanctions and includes provisions for suspension and termination of the contract.
The hardship provisions envisage a renegotiation and revision of the contract terms so that performance
may be continued; they are intended essentially for long-term projects.

Clauses of a general nature, like the present ones often need to be adapted to the particular
circumstances of an individual contract. They may not be suitable for certain products or trades. Parties
should therefore take care in using these provisions.

Many parties nonetheless have felt the need for a standard ICC force majeure clause that they can
incorporate in their contracts by a simple reference. For this reason, the force majeure clause has been
drafted in general terms, and does not attempt to introduce radically new solutions.

The clause may either be written out in the contract document or incorporated by reference.

The concept of "hardship" is relatively recent in international contract law and practice. It is still in the
course of development, and is found mainly in long-term contracts which require detailed individual
drafting in all their aspects. Accordingly, unlike the force majeure clause, the provisions on hardship are
not offered in the form of a single standard clause which can be incorporated in contracts by simple
reference. Rather, they offer the contract draftsman a number of options which may help him in his task.

Force majeure (exemption) clause

Grounds of relief from liability

1. A party is not liable for a failure to perfom any of his obligations in so far as he proves:

— that the failure was due to an impediment beyond his control; and

— that he could not reasonably be expected to have taken the impediment and its effects upon his ability
to perform into account at the time of the conclusion of the contract; and

— that he could not reasonably have avoided or overcome it or at least its effects.

2. An impediment within paragraph (1) above, may result from events such as the following, this
enumeration not being exhaustive:



(a) war, whether declared or not, civil war, riots and revolutions, acts of piracy, acts of sabotage;

(b) natural disasters such as violent storms, cyclones, earthquakes, tidal waves, floods, destruction by
lightning;

(e) explosions, fires, destruction of machines, of factories, and of any kind of installations;

(d) boycotts, strikes and lock-outs of all kinds, go-slows, occupation of factories and premises, and work
stoppages which occur in the enterprise of the party seeking relief;

(e) acts of authority, whether lawful or unlawful, apart from acts for which the party seeking relief has
assumed the risk by virtue of other provisions of the contract; and apart from the matters mentioned in
paragraph 3, below.

3. For the purposes of paragraph (1) above, and unless otherwise provided in the contract, impediment
does not include lack of authorisations, of licences, of entry or residence permits, or of approvals
necessary for the performance of the contract and to be issued by a public authority of any kind
whatsoever in the country of the party seeking relief.

Duty to notify

4. A party seeking relief shall as soon as practicable after the impediment and its effects upon his ability
to perform became known to him give notice to the other party of such impediment and its effects on his
ability to perform. Notice shall also be given when the ground of relief ceases.

5. The ground of relief takes effect from the time of the impediment or, if notice is not timely given, from
the time of notice. Failure to give notice makes the failing party liable in damages for loss which otherwise
could have been avoided.

Effects of grounds of relief

6. A ground of relief under this clause relieves the failing party from damages, penalties and other
contractual sanctions, except from duty to pay interest on money owing as long as and to the extent that
the ground subsists.

7. Further it postpones the time for performance, for such period as may be reasonable, thereby
excluding the other party's right, if any, to terminate or rescind the contract. In determining what is a
reasonable period, regard shall be had to the failing party's ability to resume performance, and the other
party's interest in receiving performance despite the delay. Pending resumption of performance by the
failing party the other party may suspend his own performance.

8. If the grounds of relief subsist for more than such period as the parties provide [the applicable period to
be specified here by the parties], or in the absence of such provision for longer than a reasonable period,
either party shall be entitled to terminate the contract with notice.

9. Each party may retain what he has received from the performance of the contract carried out prior to
the termination. Each party must account to the other for any unjust enrichment resulting from such
performance. The payment of the final balance shall be made without delay.

Force Majeure clause - model reference clause

* Parties who wish to incorporate this clause by reference in their contracts are recommended to use the
following wording: "The Force Majeure (Exemption) clause of the International Chamber of Commerce
{ICC Publication No 421) is hereby incorporated in this contract".

Comments and observations on Force Majeure clause

1. Strictly speaking, this type of clause is best described as an "exemption clause" or "relief from liability



clause". However, the French expression "force majeure" is frequently adopted in practice, even in non-
French speaking countries. This expression has therefore been included in the short name of the clause.
There is no intention thereby to introduce into the clause any French or other specific national doctrine of
force majeure.

Part of the clause takes its inspiration from the wording of Article 79 of the 1980 United Nations
Convention of Contracts for the International Sale of Goods ("Vienna Convention"). (The Vienna
Convention, which enters into force after ratification by ten countries, is intended to provide a uniform law
for international sales. Parties will be able to derogate from its terms if they so wish - for example by
adopting the present force majeure clause.) Like Article 79 of the Convention, the present clause may
cover failure to perform by either party whether seller or buyer and whether there is a failure to perform in
kind or in terms of money. The clause may further be applied either to defective or late performance,
although the latter may be the most frequent occurrence, and the one most readily dealt with by the
clause. The clause is not limited to sales or similar agreements but may also be referred to in other types
of contracts. It is not particable to devise a single clause which will precisely fit all types of contracts and
cope adequately with every kind of failure in performance. It is therefore at least advisable, or even
essential, in every case where the clause is to be used, to check whether it should be amended or
modified in the light of the particular circumstances.

2. The clause starts from the assumption that a breach of contract or a failure to perform has occurred
(Paragraph 1). The failing party is then relieved wholly or temporarily from the sanctions and other
effects, such os termination or rescission of the contract, usually following upon a failure to perform,
provided that the conditions for granting relief provided for in the clause are met.

3. The failure must be due to an impediment (Paragraph 1). This expression signifies that
circumstances making it inconvenient or more onerous for the obligor to perform are not enough, and
much less so circumstances which merely make the other party's performance less valuable for the first
party to receive. On the other hand it would be too strict to require that performance has become
absolutely impossible. It should, however, be some kind of obstacle which has prevented performance as
normally foreseen.

4. The impediment must be beyond the failing party's control. (Paragraph 1.)

The latter is an expression which can be found in Article 79 of the Vienna Convention as welt as in a
number of general contract conditions. It is also dealt with by case law in some countries.

5. The word "impediment" may sometimes be understood in a narrower sense, e.g. an ongoing war which
cuts off all communications between two states. Sometimes it is used in a wider sense to include the
consequences of the initial event, such as shortage of labour, material or restrictions on communications.
A party may foresee the initial event but overlook its consequences. It could be argued that almost
anything could have been foreseen at the time of the conclusion of the contract. However the clause is
not intended to give only such limited relief to the obligor. The clause refers to what a party could
reasonably be expected to take into account and to make contingency plans for when he enters into the
contract. Thus, he might be expected to purchase raw material in time or to hire labour for the work, but
he would not be expected to take steps which are outside the normal course of business, e.g. already to
have bought all the necessary raw material on the first day of a long delivery period.

6. Even if he would be excused from the point of view of nonforeseeability, he may nevertheless be
denied the relief if he could then reasonably have avoided or overcome the impediment or at least its
effects upon his ability to perform (Paragraph 1). A test of commercial reasonableness should be applied
here as well. A seller whose plant burns down may certainly be excused even if he does not make any
efforts to rebuild the plant in order to be able to deliver in time. However, a fire or accident of a limited
extent may not excuse the seller if he could reasonably have brought the plant back into shape so that he
could have performed the contract - albeit at the expense of some extra cost and labour.



7. Paragraph 2 sets out a number of events of o type that would normally qualify as unforeseeable
events under the exemption clause. (They will qualify as grounds of relief if all the conditions of
Paragraph 1 are satisfied.) War and natural disasters are the typical examples of force majeure, but a
common feature of all the examples is that they all are of an extraordinary nature. Violent storms or
cyclones may qualify but bad weather alone does not. Various types of labour conflicts have been listed,
but they are all subject to the qualification that they have to relate to the work in the obligor's enterprise. A
transport strike affecting the obligor's enterprise may qualify, but a strike in the plant of a supplier not
specifically mentioned in the contract may not normally be covered. General shortage of labour, raw
materials or failure of a supplier would not qualify. By not including such events as grounds of relief, no
stand has been taken on the question whether the one or the other of the parties "ought to bear" the
responsibility for such events. In some contractual relations — depending on the price and other terms of
the contract — it may be natural for the obligor to be exempted from the risks connected with such
events. In other cases the situation may be the reverse. It is therefore left to the parties to extend the
clause, in case of need, to cover events of a type not mentioned in the clause, e.g. general shortage of
raw materials, labour or means of communication. On the other hand it must be made clear that the
enumeration is in no way meant to be exhaustive. A general railway strike or a general strike in the
harbour of the place where the obligor is established would in all probability qualify as a ground of relief,
even though general interruption of communications is not specifically mentioned in the clause.

8. In Article 79 of the Vienna Convention an attempt has been made to define the seller's responsibility
for failure to perform attributable to a supplier's or subcontractor's failure. There are, however, various
opinions as to how this paragraph of the Vienna Convention should be interpreted. The draftsmen of the
present Force Majeure clause did not consider it practicable to define the obligor's responsibility when his
failure to perform is due to a failure of a supplier or a subcontractor. The circumstances may vary too
much from case to case. In general it may be said that failure of a supplier or a sub-contractor is not per
se an extraordinary event like those mentioned in paragraph 2 of the clause, unless the failure of the
subcontractor or the supplier is also due to such an extraordinary event. It may however also depend on
the relation of the supplier and the subcontractor to the two main parties or to one of them, e.g. whether
the supplier has been mentioned specifically in the contract and whether such specification took place at
the request of the obligor or the obligee. It may further depend on the type of supplier, e.g. whether there
is a very specific product, whether any raw material concerned is commonly available, or whether a
public utility such as a water or electricity supplier, which often has a monopoly, is involved.

9. Acts of authority — or as they are sometimes called, acts of God and the King's enemies — are a
common example of force majeure. Such events could take the form of acts of violence but nowadays
very often appear in the form of restrictions on export, import, payments, building, labour and various
types of business activities. Such restrictions can almost always be removed by a license or other form of
authorisation. It is advisable to define in the contract which party is going to have the responsibility of
applying for such authorisation and which party, in case of refusal or withdrawal of authorisation, has to
bear the risk for it. Even if the contract is not specific on this point, a certain risk distribution may be
inferred from the nature of the contract or from some of its provisions. Paragraph 3 provides that, in case
of doubt, the obligor bears the risk for a refusal or withdrawal of an authorisation when such authorisation
has to be granted by authorities in his own country. This may be considered as a reasonable
distribution of risk if the obligor is a foreign state or a state enterprise whose authorities have to grant the
necessary authorisation. If the enterprise has no particular connections with the authorities who have to
grant the authorisation, a request by the obligor for a term relieving him from the consequences of a
refusal or withdrawal may be more acceptable to the other party. The parties should then amend the
present clause accordingly.

10. A party in breach should try to minimise damages caused by a failure to perform, both in his own
interests and in those of the other party. If he does not do so he may be liable to pay compensation for
loss or damage which otherwise could have been avoided, even though in principle the exemption clause
operates. A party should therefore give notice as soon as practicable to the other party of his intention to
rely on the exemption clause (see Paragraph 4).



11. Failure to give such notice in time would not only make the failing party liable in damages (Paragraph
5), but also deprive him of the right to rely on the exemption clause in respect of time before the notice.
The latter is a rather horsh and serious consequence. In some contractual relations it may be difficult for
the obligor to realise at once whether he will need to rely on the exemption clause. Parties who feel that
such a limitation of the exemption clause is unreasonable may strike out the first sentence of Paragraph
5 ("The ground... of notice").

12. A ground of relief relieves the failing party not only from damages but also from penalties and other
contractual sanctions (Paragraph 6). It should be observed that the clause covers non-performance of all
kinds of obligations, including monetary ones. In the case of payment the duty to overcome the
impediment is a very absolute and forgoing one, and the conditions for relief will be satisfied only in
exceptional circumstances. It may be argued, however, that a refusal or a withdrawal or any other lack of
a necessary license exempting from currency restrictions in a particular context would qualify as an
impediment under the clause. It may also be argued that the duty to pay interest until payment can be
made is not a contractual sanction but just compensation for the use of capital. In any event, for the
avoidance of doubt the clause specifies that it does not relieve a party from paying interest on a sum due.
It should be noted that the clause does not introduce any duty to pay interest — e.g. on an advance on
the purchase price — which would not follow from other legal or contractual provisions. However, if
restitution of the purchase price is due, the clause does not relieve the debtor from any duty to pay
interest on such debt, even if for the time being payment cannot be effected. In addition, exchange rate
risks are normally borne by the debtor from the date payment is due. A creditor who wants the debtor to
be liable for any fluctuations in the rate of exchange of the money of account, irrespective of force
majeure, should protect himself in this respect by a specific clause.

13. Contrary to the Vienna Convention and a nhumber of national legal systems, force majeure under the
clause also protects the failing party from rescission or termination of the contract by the other party
(Paragraph 7). Consequently the clause provides that the time for performance is prolonged for such
period as may be reasonable. The test of reasonableness has to take into account not only the failing
party's ability to resume performance, but also what interest the other party may have to go on with the
contract in spite of late performance.

14. Parties are advised to fix a maximum period at the expiry of which any party may elect toterminate the
contract if still unperformed (see Paragraph 8). Since circumstances may vary very much from case to
case, it is a delicate task to fix the length of such period in a standard clause. Therefore no attempt has
been made to set a definite period in the clause. Failing an express stipulation, a "reasonable period" test
is applied. What is reasonable depends on the facts of the particular case.

15. It would be equally difficult to define the parties' precise rights and duties in case of termination. The
Vienna Convention gives only the performing party and not the failing one a right to terminate the
contract, and most national legal systems adopt a similar solution. This gives the obligee the option of
terminating the contract or waiting until performance is possible.

In case of termination the consequences under the Vienna Convention as in most national legal systems
are that each party has to restitute what he has received. The present clause, which allows also the
failing party to terminate the contract, (after the expiry of the waiting period) has adopted a different
system. No restitution is prescribed but each party is allowed to retain what he has received. But he has
to account to the other party for any unjust enrichment resulting from the other party's performance
(Paragraph 9). This is a very general formula which may not be suitable for certain contractual relations.
(One example of a different solution is provided by the general conditions of sale of the United Nations
Economic Commission for Europe, No. 188a -For the Supply and Erection of Plant and Machinery for
Import and Export.) Parties are therefore advised to consider very carefully whether the provisions of
Paragraph 9 are suitable for their particular contract and, if not, to vary the clause accordingly. On the
other hand, it may not be advisable to strike it out entirely as long, as the failing party retains the right to
terminate the contract.



Hardship provisions - Drafting suggestions
IMPORTANT: this is not a standard clause. It cannot be incorporated in a contract by reference.

1. Should the occurrence of events not contemplated by the parties fundamentally alter the equilibrium of
the present contract, thereby placing an excessive burden on one of the parties in the performance of its
contractual obligations, that party may proceed as follows:

2. The party shall make a request for revision within a reasonable time from the moment it becomes
aware of the event and of its effect on the economy of the contract. The request shall indicate the
grounds on which it is based.

3. The parties shall then consult one another with a view to revising the contract on an equitable basis, in
order to ensure that neither party suffers excessive prejudice.

4. The request for revision does not of itself suspend performance of the contract.

The provision may then be continued with any one of the following four alternatives.
First alternative:

5. If the parties fail to agree on the revision of the contract within a time-limit of 90 days of the request,
the contract remains in force in accordance with its original terms.

Second alternative:

5. Failing an agreement of the parties on the revision of the contract within a time-limit of 90 days of the
request either party may refer the case to the ICC Standing Committee for the Regulation of Contractual
Relations in order to obtain the appointment of a third person (or a board of three members) in
accordance with the provisions of the rules for the regulation of contractual relations of the ICC. The third
person shall give his opinion to the parties as to whether the conditions for revision provided in
Paragraph 1 are satisfied. If so, he shall recommend an equitable revision of the contract which ensures
that neither party suffers excessive prejudice.

6. The opinion and recommendation of the third person shall not be binding on the parties.

7. The parties will consider the third's person opinion and recommendation in good faith in accordance
with Article 11 (2) of the said rules for the regulation of contractual relations. If the parties then fail to
agree on the revision of the contract,

the contract remains in force in accordance with its original terms.

Third alternative:

5. If the parties fail to agree on the revision of the contract within a time-limit of 90 days of the request,
either party may bring the issue of revision before the arbitral forum, if any, provided for in the contract, or
otherwise the competent courts.

Fourth alternative:

5. Failing an agreement of the parties on the revision of the contract within a time-limit of 90 days of the
request either party may refer the case to the ICC Standing Committee for the Regulation of Contractual
Relations in order to obtain the appointment of a third person (or a board of three members) in
accordance with the provisions of the rules for the regulation of contractual relations of the ICC. The third
person shall decide on the parties' behalf whether the conditions for revision provided in paragraph 1 are
satisfied. If so he shall revise the contract on an equitable basis in order to ensure that neither party



suffers excessive prejudice.

6. The decision of the third person shall be binding on the parties and shall be deemed to be incorporated
in the contract.

Comments and observations on Hardship provisions

1. Contrary to the Force Majeure clause which may be incorporated in a contract by reference, the
provisions on hardship are not set out in the form of a standard clause. They have to be completed by the
parties as necessary and inserted as express terms in the contract. When doing so the parties will, inter
alia, have to choose which of the four alternatives relating to the effects of hardship (Paragraphs 5 and
following) they wish to adopt.

2. Paragraph 1 provides that hardship may be invoked by one of the parties if the occurrence of events
not contemplated by the parties fundamentally alters the equilibrium of the contract thereby placing an
excessive burden on the party invoking the clause, in the performance of his contractual obligations.

The terms "events not contemplated by the parties", "alter the equilibrium" and "excessive burden" are
not defined or described in detail in the paragraph. However, the parties may specify the contingencies
entitling a party to invoke the clause in their contract. They may particularly wish to do this if they want to
avoid a very wide application of the clause.

3. The requirements for invoking hardship are less strict than those placed upon a party wishing to invoke
the Force Majeure clause.

The event which gives rise to hardship must be one which was not contemplated when the parties made
their contract, but it need not be one which the parties could not have taken into account. For instance, a
contract provides for continued deliveries of ice at a fixed price. Under normal circumstances, the supplier
would have obtained the ice from a nearby frozen lake. The winter turned out to be unusually mild, and
the lake did not freeze sufficiently. The only way the seller could supply the ice was to produce it
artificially. This increased his production costs enormously. The event was one not contemplated by the
parties but which, strictly speaking, they could have taken into account. The hardship may also be one
which the party invoking it could overcome such as an exorbitant price increase of raw materials.

Whereas force majeure may be invoked only when performance of the contract has become impossible
or quasi-impossible, hardship may be invoked when the contractual equilibrium has been seriously
disturbed.

Hardship may come into play not only when the party providing a performance is excessively burdened,
but also if the value of the performance to the person receiving it becomes so minimal that it is utterly
disproportionate to the benefit which will be gained by the other party.

However, hardship cannot be invoked by a party merely because the contract turns out to be unprofitable
for him or because the profits flowing from it become considerably smaller than he expected them to be at
the time the contract was concluded. Moreover, the hardship has to be evaluated in the context of the
contract as a whole, and not just the part that has been performed.

4. The event invoked must have occurred after the making of the contract. Generally speaking, if the
event occurs when the party invoking it is already in breach, and in particular if the event was caused by
acts or omissions for which he is liable, he cannot normally rely on it as a ground for hardship. The party
invoking hardship must continue to perform the contract (see Paragraph 4).

5. Paragraph 2 bars a party from invoking the clause if he does not request a revision of the contract
within a reasonable time from the moment he became aware of the event and its effects on the economy
of the contract. The request has to indicate the grounds on which it is based. What is a reasonable time



depends upon the circumstances of the case.

6. When a request for revision has been made the parties have to consult one another with a view to
revising the contract on an equitable basis in order to ensure that neither party suffers excessive
prejudice {Paragraph 3).

A question arises as to what a party can do if the other party remains passive or refuses to negotiate.
This may be of importance when a revision of the contract can be carried through only with the consent of
both parties. {See Notes 8 and 9 below.) The answer to this question must be found in the law applicable
to the contract. Under some legal systems there is a duty of good faith and fair dealing which a party who
does not negotiate in goods faith will violate.

7. In their contract the parties may opt for any one of four alternatives to be applied if they fail to agree on
the revision of the contract within 90 days of the request of revision.

8. The first and the second alternatives lead to a revision of the contract only if both parties agree. Since
there is no obligation to agree, failure to agree does not confer on either party any right to claim damages
or other compensation from the other. Paragraph 5, first alternative, lets the contract remain in force in
accordance with its original terms if the parties fail to agree on a revision. The party invoking the clause
cannot require the other party to continue negotiations beyond the 90 days time limit.

9. Paragraph 5, second alternative, gives either party an option to refer the case to an independent third
person. The ICC Standing Committee for the Regulation of Contractual Relations is requested to appoint
a third person (or a board of three members) in accordance with the Rules for the Regulation of
Contractual Relations of the ICC (see "Adaptation of Contracts”, ICC Publication No. 326). The third
person gives his opinion to the parties as to whether the conditions for revision provided in Paragraph 1
are satisfied and, if so, he recommends an equitable revision of the contract which ensures that neither
party suffers excessive prejudice. The opinion and the recommendation of the third party are not binding
on the parties (see Paragraph 6). Under Paragraph 7 the parties have to consider the third person's
opinion and recommendation in good faith in accordance with Art. 11 (2) of the above-mentioned Rules
for the Regulation of Contractual Relations. If the parties then fail to agree on the revision of the contract,
the contract remains in force in accordance with its original terms. No liability to damages or other
compensation for failure to agree arises.

10. Paragraph 5, third and fourth alternatives allow either party to apply for a binding decision as to
whether the conditions for a revision are fulfilled and, if so, what revision is to be made. Paragraph 5,
third alternative, provides that after the 90 days time limit has expired either party may bring the issue of
revision before the court or the arbitral tribunal provided for in the contract.

If the parties have not agreed to submit the case to a paticular court of arbitration procedure, either party
may bring an action in any court which has territorial jurisdiction to hear the case.

If the parties have made a submission agreement in the contract or when the dispute arose, the court or
courts thus designated will generally have exclusive jurisdiction to hear the case. In some legal systems
the courts are not empowered to adapt a contract to new circumstances. A party who intends to bring an
action under Paragraph 5, third alternative, and parties agreeing to submit their dispute to a court will
have to consider whether that court is empowered to adapt the contract.

11. Paragraph 5, fourth alternative, gives either party the same option to refer the case to a third person
as does the second alternative. In this case, however, the decision of the third person appointed by the
ICC Standing Committee is binding upon the parties, and is deemed to be incorporated in the contract
(see Paragraph 6).



